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Qpi nion by Drost, Admi nistrative Trademark Judge:

On January 7, 2002, SK Tel ecom Co., Ltd. (applicant)
applied to register the mark CELLPLAN (typed) on the
Principal Register for goods ultinmately identified as:

conput er software used for the transm ssion of

el ectronic signals for wirel ess tel ephone, conputer
progranms used for the transm ssion of electronic
signals for wirel ess tel ephone, conputer operating
prograns, conputers, sound wave tel egraph sets,
carrier relay equi pnent, pagers and conmuni cati on
servers for conputer hardware, w reless tel ephone,
tel ephone transmtters of electronics signals in
International O ass 9.
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The application is based on an allegation of a bona
fide intention to use the mark in conmerce.

The exam ning attorney has refused to register
applicant’s mark on the ground that if the mark was used on
or in connection with the identified goods, it would so

resenbl e the regi stered nark:

CelPlan

Wireless Global Technologies

for “tel econmuni cations services, nanely installation and
operation of point to point radio systens" in International
Class 38 and "design and installation of conputer software
for use in tel ecormunications"” in International O ass 42! as
to be likely to cause confusion, to cause m stake or to
deceive. 15 U.S.C § 1052(d). The registration contains a
di sclaimer of the words “Wrel ess d obal Technol ogies.”

When the refusal was made final, applicant filed a
notice of appeal.

The exam ning attorney argues that applicant’s and
registrant’s nmarks are very simlar and the applicant’s

goods and registrant’s services are closely rel ated.

! Regi stration No. 2,014,985 issued Novenber 12, 1996, affidavits
under Section 8 and 15, accepted and acknow edged.
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Applicant submts that its nmarks and the registrant’s
mark are dissimlar. Regarding the goods and servi ces,
applicant maintains that “the goods clained by the
Applicant’s Mark are clearly dissimlar to the services
clainmed by the Registrant’s Mark.” Applicant’s Brief at 2
(enmphasi s del eted).

In a case involving a refusal under Section 2(d), we
anal yze the facts as they relate to the relevant factors

set out inlnre Majestic Distilling Co., 315 F.3d 1311, 65

UsP2d 1201, 1203 (Fed. Cr. 2003). See also Inre E. |

du Pont de Nenmpburs & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54

USPQ2d 1894, 1896 (Fed. Cir. 2000). 1In considering the

evi dence of record on these factors, we nust keep in mnd
that “[t]he fundanental inquiry nandated by §8 2(d) goes to
the cunul ative effect of differences in the essenti al
characteristics of the goods and differences in the marks.”

Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

W first look at the simlarities or dissimlarities
of the marks. Applicant’s mark is for a single word
CELLPLAN in typed form The registered nmark contains the
sane word with a single letter “I” and the words “Wrel ess

G obal Technol ogi es” and a design. Wen the mark is
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viewed, the word “Cel Plan” is displayed in significantly

| arger type than the disclaimed words.

CelPlan

Wireless Global Technologies

The words CELPLAN and CELLPLAN would |ikely be pronounced
identically. Applicant’s mark consists only of the word
CELLPLAN and the registered mark is dom nated by this word.
In addition to being phonetically identically, these words
appear nearly identical inasnmuch as many potenti al
custoners nmay not even notice the |ack of an additional
letter “I” in the registered mark. Also, these words woul d
have no di scernable difference in nmeaning. I|nasnuch as
applicant’s mark is depicted in typed form any difference
in stylization of the marks is not legally significant.

Squirtco v. Tony Corp., 697 F.2d 1038, 1041, 216 USPQ 937,

939 (Fed. Cir. 1983) (“[T]he argunent concerning a
difference in type style is not viable where one party
asserts rights in no particular display”).

W have al so considered the disclainmed matter in the
regi stered mark, but we are not persuaded that potenti al

custoners would use this matter to distinguish the marks of
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the applicant and registrant. “Regarding descriptive
terms, this court has noted that the ‘descriptive conponent
of a mark may be given little weight in reaching a

conclusion on the likelihood of confusion.”” Cunni ngham v.

Laser Golf Corp., 222 F.3d 943, 55 USPQ2d 1842, 1846 (Fed.

Cr. 2000), quoting, In re National Data Corp., 753 F.2d

1056, 224 USPQ 749, 752 (Fed. Cir. 1985). See also Inre

Code Consultants Inc., 60 USPQ2d 1699, 1702 (TTAB 2001)

(Disclaimed matter is often “less significant in creating
the mark’s comrercial inpression”). 1In this case, the
presence of the visually subordinate, disclainmed matter in
the regi stered mark woul d not take away fromthe prom nence
of the word CELPLAN. In addition, inasnmuch as applicant’s
goods include software for wrel ess tel ephones,
registrant’s words “w rel ess gl obal technol ogi es” would
al so be relevant in the context of applicant’s goods.
Finally, we have considered the design elenent in
registrant’s mark. This sinple box design would be
unlikely to make the marks dissimlar in the eyes of
prospective purchasers.

Nonet hel ess our task is not to sinply consider the
i ndi vidual elenments of the marks, particularly
registrant’s, in determ ning whether there is a likelihood

of confusion. Rather, we nust consider the marks in their
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entirety to determne if they are simlar. |In this case,
when we consider the marks CELLPLAN and CELPLAN W RELESS
GLOBAL TECHNOLOG ES and design, we conclude that they are
simlar. The differences, primarily the presence of
disclainmed matter and a design in the registrant’s mark, do
not detract fromthe overall simlarity of marks that are
both domi nated by the virtually identical word CELPLAN or
CELLPLAN. This termis the prom nent feature of the marks
and it would be the termthat would be used by custoners to

identify the goods or services. See In re Dixie

Restaurants, 105 F.3d 1405, 41 UsSPQ2d 1531, 1534 (Fed. Gr.

1997) (Federal Circuit held that, despite the addition of
the words “The” and “Cafe” and a di anond-shaped design to
registrant’s DELTA mark, there was a |ikelihood of

confusion). See also Wlla Corp. v. California Concept

Corp., 558 F.2d 1019, 194 USPQ 419, 422 (CCPA 1977)
(CALI FORNI A CONCEPT and surfer design likely to be confused
wi th CONCEPT for hair care products).

Anot her inportant factor in a likelihood of confusion
determnation is the simlarity of the goods and services
of the applicant and registrant. Applicant’s goods are
identified as:

conputer software used for the transm ssion of

el ectronic signals for wirel ess tel ephone, conputer
prograns used for the transm ssion of electronic
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signals for wirel ess tel ephone, conputer operating

prograns, conputers, sound wave tel egraph sets,

carrier relay equi pnent, pagers and conmuni cation
servers for conputer hardware, w rel ess tel ephone,

tel ephone transmtters of electronics signals in

International O ass 9.

Regi strant’s services involve “tel econmuni cati ons
services, nanely installation and operation of point to
point radio systens” in International Cass 38 and "design
and installation of conputer software for use in
t el econmuni cations” in International C ass 42.

Appl i cant argues that the exam ning attorney erred in
finding that applicant’s and registrant’s goods and
services are rel ated because the term “tel econmuni cati ons
field” is “so broad and vague that it is inpossible to
know whether it relates to cellular phones” and because
“the Registrant’s Mark sinply does not claimany nmatter
t hat woul d even suggest involvenent with cellular
tel ephones.” Applicant’s Brief at 2. First, the term

“tel ecommuni cations field” is certainly broad enough to

include cellular or wireless tel ephones.? Therefore,

2 “Tel econmuni cations - 1. Meaningful wired/cabled or wreless
transni ssion and recei pt of signals over distance.” Petersen,
Dat a Tel econmmuni cations Dictionary (1999). W take judicia
notice of this definition. University of Notre Dane du Lac v.
J.C. Gournmet Food Inports Co., 213 USPQ 594, 596 (TTAB 1982),
aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983).
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registrant’s tel econmuni cati ons servi ces woul d enconpass
Wi rel ess tel econmuni cations services.

Second, the exam ning attorney has subm tted evi dence
fromregistrant’s website that indicates that registrant
identifies itself as “a | eading provider of wreless
net wor k pl anni ng and system optim zation software.”

Anot her website page is entitled “Cel Plan Wrel ess d obal
Technol ogies is providing sophisticated solutions [for]
tomorrow s wireless world ...today!” and begins by referring
to the “wirel ess conmuni cations industry.” Applicant
correctly argues that “the scope of protection of a
registered mark is dictated by the claimof its services
and not by the scope of the registrant’s business
activities.” Applicant’s Brief at 2. W agree with
applicant that we nust consider the registrant’s services
as they are described in the identification of services in

the registration. Octocom Systens, Inc. v. Houston

Conmputers Services Inc., 918 F.2d 937, 16 USPQd 1783, 1787

(Fed. Cir. 1990) (“The authority is legion that the
guestion of registrability of an applicant’s mark nust be
deci ded on the basis of the identification of goods set
forth in the application regardless of what the record may

reveal as to the particular nature of an applicant’s goods,
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the particular channels of trade or the class of purchasers
to which the sales of goods are directed”).

However, the exam ning attorney’ s evidence was not
used to expand the registrant’s services to show that the
registrant was using the cited narks on additi onal
services. Instead, the evidence makes it clear that
registrant’s tel ecommuni cations services are in fact being
used in the wireless tel ephone field; the specific field
where applicant’s goods woul d be used.® Wreless tel ephones
are a formof telecomunications and, thus, applicant’s
software for transmtting signals by wrel ess tel ephones
and registrant’s designing and installing software for
t el econmuni cati ons would include installing wreless
conmmruni cati on software.

The question is not whether the goods and services are
identical or even used together but whether prospective
pur chasers woul d assune that the goods of applicant and the
services of registrant cone from or are associated wth,
the sane source. Here, at |east sone of the prospective
purchasers of applicant’s software for use with wireless

t el ephone services would likely be identical to purchasers

3 The disclaimed matter in the cited registration “wrel ess
gl obal technol ogy” al so indicates that registrant’s

t el ecommuni cati ons services are directed toward the wirel ess
t el ecommuni cations field.
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of registrant’s services of installing software for use in
the wirel ess tel econmuni cations field. Therefore, we agree
with the exam ning attorney that the goods and services are
related and that the purchasers would likely include many
of the sanme purchasers.

Finally, applicant argues that it is “a |eader in the
area of the devel opnent of new technol ogies for the
transm ssion of systens and net hods of delivery of signals
for wireless phones. It is an elite and small group of
conpani es worl dwi de that is capabl e of devel oping the
standards by which cell phones operate.” Applicant’s Brief
at 2-3. Even if the purchasers are sophisticated, it would
not lead to a conclusion that there was no |ikelihood of
confusion. “Human nmenories even of discrimnating

purchasers ...are not infallible.” 1In re Research and

Trading Corp., 793 F.2d 1276, 230 USPQ 49, 50 (Fed. Cr.

1986), quoting, Carlisle Chem cal Wrks, Inc. v. Hardman &

Hol den Ltd., 434 F.2d 1403, 168 USPQ 110, 112 (CCPA 1970).

Here the marks contain such simlar, dom nant words,
CELPLAN and CELLPLAN, and the services and goods are so
closely related, that even these purchasers would |ikely be

confused. In re Total Quality Goup Inc., 51 USPQ2d 1474,

1477 (TTAB 1999) (“[E]ven careful purchasers are not immune

from source confusion”).

10
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The record in this case | eads us to conclude that when
applicant’s and registrant’s marks are used on the
i dentified goods and services, confusion would be |ikely.
If we had any doubts, which we do not, we resolve them as
we nust, in favor of the prior registrant and agai nst the

newconmer. In re Pneumatiques, Caoutchouc Manufacture et

Pl asti ques Kl eber-Col onbes, 487 F.2d 918, 179 USPQ 729,

729-30 (CCPA 1973); In re Hyper Shoppes (Chio), Inc., 837

F.2d 463, 6 USPQ@2d 1025, 1026 (Fed. Cir. 1988).

Decision: The exam ning attorney’s refusal to
regi ster applicant’s mark CELLPLAN for the identified goods
because of the cited registration on the ground that it is

likely to cause confusion is affirned.
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